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MAJORITY:


This appeal, and its complex procedural path, starkly illustrates the profound difficulties that our trial courts and appellate tribunals continue to encounter as they seek to understand and apply the concepts surrounding remittitur.  As such, it challenges this Court to create a workable template to guide both the trial and appellate courts when they are called upon to apply the remittitur device.  In addressing the issues on appeal, however, we endeavor to make plain the circumstances in which remittitur can and must operate, for only through that effort can we ensure that remittitur is reserved for the few cases in which it is appropriate and proceeds upon a record sufficient to withstand appellate scrutiny.


A review of the complex procedural path discloses that a jury found in favor of an injured plaintiff, returning a verdict that included past and future lost wages, an award for plaintiff’s pain and suffering and for her spouse’s loss of consortium.  The trial court concluded that the awards for pain and suffering and for loss of consortium were excessive and constituted a “miscarriage of justice under the law,” and “shock[ed] the judicial conscience.”  On that basis, the trial court granted defendant’s remittitur motion.  The Appellate Division granted plaintiff’s motion for leave to appeal, reversed the remittitur order, and directed that the jury’s verdict be reinstated.

Defendant petitioned this Court for certification, which we granted.  We thereafter granted leave to the New Jersey State Bar Association (NJSBA), the New Jersey Association for Justice (NJAJ), and the Insurance Council of New Jersey (ICNJ) to participate as amici curiae.


In viewing the proof in the light most favorable to plaintiffs, we conclude that this jury’s award cannot stand because the trial court’s explanation of its reasons for reaching that conclusion and the factual basis on which it acted were sufficient, and the appellate panel’s contrary view was based on a misapplication of our settled precedents.


Plaintiff Ming Yu He1 was injured in an automobile accident with defendant Enilma Miller2 on October 28, 2003.  Plaintiff testified that the impact caused her to “pass out.”  She could not recall if she hit her head during the collision, but testified that after she was “awake again” her head, neck and hands were aching.  She described her pain as having been “serious” and she was transported to the hospital, where she was examined and released the same day.


Starting the next day, plaintiff had, by her estimation, two or three visits with a chiropractor.  She next came under the care of a physiatrist who also attempted conservative therapies before ordering MRI studies to better assess plaintiff’s condition.  The MRI films, taken two months after the accident, revealed two herniated discs in her cervical spine, one of which impinged on the spinal cord, and three herniations in her lumbar spine, accompanied by evidence of pre-existing degenerative disc disease.


The physiatrist also referred plaintiff to a pain management doctor who, plaintiff estimated, performed thirty to forty acupuncture treatments.  In addition, both of these health care providers treated plaintiff with epidural injections of cortisone into her cervical and lumbar spine.  Because all these forms of treatment provided only temporary relief, plaintiff was referred to a neurosurgeon.  Following his review of additional MRI studies, the neurosurgeon recommended that plaintiff forgo surgery, in light of its risks. At the time of trial, plaintiff was continuing to be treated by the physiatrist with prescription narcotics for pain relief.


At trial, plaintiff testified about how her injuries affected her life.  She explained that she had previously been employed as a housekeeper in a New York City hotel, but had been unable to return to that job because her injuries impaired her ability to do the heavy physical work it involved.  She offered documentary proofs that her past lost wages, representing approximately four and one-half years, were $110,194.55 and testified that, prior to her accident, she expected to work until reaching age sixty-seven, a period of twenty years.


In addition, plaintiff presented the testimony of an expert occupational therapist and vocational evaluator who had performed an assessment of plaintiff’s ability to secure employment.  That expert testified that the physical limitations plaintiff had because of the injuries she sustained in the car accident precluded her from returning to her job as a hotel housekeeper.  In addition, the expert opined that plaintiff’s physical ailments, together with her limited English language skills, her lack of formal education beyond high school, and the fact that she had no other transferable job skills, combined to leave her without the ability to return to other forms of unskilled labor.


At trial, plaintiff also testified about the impact that her injuries have had on her life. She explained that she has pain in her neck and back that sometimes travels to her head or to her hands, causing her to drop items. She testified that she can perform self-care tasks, but her ability to do household chores is limited.  She described herself as “feel[ing] kind of useless” because she had to depend on family members to help her.


At trial, the jury found that defendant was negligent and was the sole proximate cause of the accident. It then awarded plaintiff $110,000 in damages for her past lost wages and $500,000 for her future lost wages. The jury also found that plaintiff had sustained a permanent injury in the accident and returned a non-economic award in the amount of $1,000,000 for plaintiff.


Defendant advances three arguments in this appeal.  First, defendant asserts that the Appellate Division’s reliance on “unique lives” in its evaluation of the verdicts offered for comparison was so restrictive that, if endorsed by this Court, it will be virtually impossible for any trial court to order remittitur.  Second, defendant asserts that the Appellate Division erred by discounting the trial court’s “feel of the case” observations and failing to defer to those views.  Third, defendant contends that the Appellate Division’s overall conclusion that the verdict was not excessive is unsupported and erroneous.


Plaintiffs offer three arguments in support of the Appellate Division’s judgment.  First, they contend that the Appellate Division did not narrowly limit or curtail the authority of the trial court to employ remittitur, but appropriately abided by this Court’s precedents.  Second, plaintiffs contend that it was inappropriate for the trial court to use the verdicts cited by defendant for comparison because the trial court possessed no first-hand experience with those trials.  Finally, they echo the panel’s observation that it is incongruous for the court to assert that the award for pain and suffering was “shocking” to the judicial conscience, while leaving the other damage awards undisturbed.


The general principles that govern remittitur are familiar ones.  The authority to apply remittitur springs from the court’s power to grant a new trial.  That power may be exercised when “having given due regard to the opportunity of the jury to pass upon the credibility of the witnesses, it clearly and convincingly appears that there was a miscarriage of justice under the law.”


The corollary power to order remittitur is a special device through which the court addresses a jury’s excessive award of damages.  A remittitur order is actually an alternative to ordering a new trial.  That is, it describes the power of a court upon a motion for a new trial due to excessive damages rendered by a jury to require the plaintiff to consent to a decrease in the award to a specified amount as a condition for denial of the motion.  It is a device through which a plaintiff consents to a reduced award instead of facing the new trial on damages that defendant demands. 


The power of remittitur is not to be exercised lightly, however, because we repose enormous faith in the ability of juries to equate damages with dollars to make the plaintiff whole, so far as money can do.  We rely on juries to perform that task while recognizing that assigning a monetary value to pain-and-suffering compensation is difficult because that kind of harm is ‘not gauged by any established graduated scale.  But a jury’s authority is not unbounded and we have explained that “our role in assessing a jury verdict for excessiveness is to assure that compensatory damages awarded to a plaintiff encompass no more than the amount that will make the plaintiff whole.”  See Jastram v. Kruse, 197 N.J. 216 (2008); Caldwell v. Haynes, 136 N.J. 422 (1994).

A trial court, faced with a jury verdict that the court concludes is excessive, may order a new trial or, alternatively, remittitur.  The trial court should not disturb the jury’s award unless it is so disproportionate to the injury and resulting disability as to shock the conscience and [convince the court] that to sustain the award would be manifestly unjust.  As this Court has described the standard to be applied, the verdict may only be set aside if it is “wide of the mark and pervaded by a sense of wrongness.” Johnson, supra, 192 N.J. at 281.  However, because of our faith in the ability of juries to perform the weighty task of making an injured plaintiff whole through a fair and reasonable award of damages, we begin with the presumption that its verdict is correct and we direct the court to view the evidence in the light most favorable to plaintiff in evaluating whether remittitur is appropriate.

The power of remittitur is limited.  Its purpose is not to bring a generous, but manifestly supportable, verdict down into a range more to the liking of the trial or appellate court.  Instead, it is a device to which a court may resort to reduce a verdict that is “shocking” and award in its place the highest figure that could be supported by the evidence.


Several propositions are essential to our analysis:

First, the jury is the bedrock of our system of justice.  The jury’s views of the facts and the credibility of the witnesses as expressed in its verdict are entitled to deference from both the trial and appellate courts.

Second, remittitur is intended to be used in limited circumstances and is reserved for the unusual case when the jury’s verdict shocks the conscience of the court.

Third, remittitur serves the specific function of creating an efficient mechanism to address an award of damages that is excessive without requiring the parties to endure the time, expense and uncertainty of a new trial.  It is not an opportunity for either the trial or the appellate court to impose its view of the case on the parties, nor is it a chance for those courts to interfere with an award that is merely generous, albeit sustainable.

Fourth, the decision to order a remittitur must spring from an overriding sense of injustice, a shock to the court’s conscience.


It is of course to be remembered that no two plaintiffs are identical and no two cases are identical.  Thus comparing one case to another is subject to the pitfalls of individuality that pervade our society.  Considering age, gender, educational background, employment, life experiences, the nature of an injury and it’s unique effect – preclude direct comparisons between different plaintiffs.  However, unless we are to write remittitur out of our legal lexicon, we must accept that precise identity is unachievable.

This uniqueness of plaintiffs leads us to four observations that must guide our analysis.

First, it is essential that the court considering remittitur create a meaningful opportunity for the litigants to be heard and to make a record.  It is essential both for the purpose of letting them attempt to educate the judge as best they can about their reasons for asserting that the award is or is not so “wide of the mark” that remittitur is appropriate and for the purpose of creating a record that will permit appellate review.

Second, identifying for the record, the particular basis on which the court has made its decision is essential.  That record must include a recitation of the reasons that explain why some of the cases offered by the parties were persuasive and others were not.  It is incumbent on a trial court to state those cases, experiences, or views that inform its conscience and that give content to its decision.

Third, the trial court may use its “feel of the case” to inform its reasoning about whether a particular verdict is so wide of the mark that remittitur is appropriate.  This would necessarily include the courts ability to observe the plaintiff when she is present during trial, including times when the jury may not be present.


With these essential principles before us, we turn to a review of the record on which the trial court relied in support of its remittitur order.  The trial court prepared a written opinion that explained the basis for its decision to grant the remittitur motion in greater detail.  The court considered two cases which it had presided over and six cases brought to its attention by defense counsel.

One case involved a younger plaintiff, also injured in a car accident, and who also had same-day treatment at a hospital, followed by orthopedic and chiropractic treatment for a lumbar herniation and a cervical disc bulge.  That plaintiff continued to experience neck and back pain and remained disabled to the extent of significant limitations on his ability to work and drive.  The jury in that trial returned a damages award of $2500, which the parties agreed to increase by approximately $46,000.  (Note: Increasing a verdict by the court is called ‘additur’.)

The second case was one in which a middle-aged woman fell, injuring her ankle and later developing reflex sympathetic dystrophy.  After numerous physical therapy sessions, pain injections, and nerve block procedures that gave her little relief, she had a spinal cord stimulator surgically implanted into her back.  The gross jury award in that trial was $200,000.

The trial court also referred to reports of six trials that defendant offered for comparison.  The cases included: (1) a plaintiff who, after being hit by a car, suffered two lumbar disc herniations, underwent back surgery, and to whom the jury awarded $200,000; (2) a car accident plaintiff who had two cervical disc herniations that were treated without surgery and to whom the jury awarded $150,000; (3) a plaintiff who underwent surgery for two lumbar disc herniations and was awarded $50,000; (4) a plaintiff who had cervical and lumbar disc herniations at multiple levels, along with a disc protrusion, and who was awarded $100,000; (5) a car accident plaintiff who underwent epidural injections for a lumbar disc herniation, was forced to give up his job as a taxi driver, and was awarded $50,000; and (6) a plaintiff who suffered three cervical disc herniations and a cervical disc bulge, was treated with non-surgical orthopedic interventions and epidural injections, and was awarded $40,000 by the jury.

In addition, the trial court commented on its “feel of the case” by commenting that the court was afforded the opportunity to observe the Plaintiff. She was able to sit for long periods of time without any visible signs of pain or discomfort. She was able to enter and exit the courtroom without assistance or any apparent difficulty. Plaintiff’s gait and appearance did not appear to be in any way affected by her injuries. Overall, there were no outward signs of pain or discomfort observable during the course of the trial.

Utilizing all of the bases that the trial court set forth in this record, we conclude that its decision to direct a remittitur was appropriate and that the appellate panel’s decision rejecting that order was in error. We reach that conclusion for several reasons.

We note that in rejecting the trial courts remittitur, the Appellate Division rejected all comparisons made, demanding that the compared cases be so similar as to be near identical.  This would create a new standard that would be impossible to meet under any circumstances.
In addressing the trial court’s references to its own experiences both before and after being appointed to the bench, the Appellate Division adopted an approach to such experiences that was unduly restrictive.  By requiring the court to only consider near identical cases, the Appellate Division deprives the trial court of using its experiential resources.

By criticizing the trial court for finding only the non-economic damage awards, and not the economic awards, to be shocking, the panel failed to appreciate the different roles played by those separate categories of damages and the different proofs relevant to each.  That the jury awarded plaintiff all of her past lost wages and apparently utilized that annual sum to extrapolate into the future simply tells us that they agreed that she is unable to work.  Those awards tell us nothing, however, about plaintiff’s pain and suffering or loss of the enjoyment of life.

There can never be two plaintiffs whose injuries, medical treatment, and life circumstances so perfectly align that they can be exact comparisons.  But our law does not require exactitude.  However it does require that the trial courts and appellate courts have a method of determining when remittitur and additur is appropriate and what that remittitur or additur should be.

The judgment of the Appellate Division is reversed and the matter is remanded to the trial court for further proceedings consistent with this opinion.

DISSENT:

The jury awarded plaintiff Ming Yu He $1,000,000 in pain-and-suffering damages for permanent and disabling injuries caused in a motor-vehicle collision.  The three-person majority now reverses the unanimous ruling of the Appellate Division upholding the award and reinstates the trial judge’s remittitur reducing it by eighty percent.  As a result, Mrs. He will receive only a fraction of the damages awarded to them by the jury.

I dissent because the majority, like the trial judge, has not paid proper deference to the judgment of the jury, which assessed the quantum of plaintiff’s pain and suffering after observing and hearing all the witnesses.  Instead, the majority has substituted itself as the decisive juror, thus diminishing the right to a civil jury trial and breaking with the deferential principles of our remittitur jurisprudence.


I dissent because although the majority and trial judge pay lip service to the deferential standard of review governing remittitur, they do not “accept the evidence in the light most favorable to the plaintiff” in determining whether the damages award shocked the judicial conscience.  Johnson v. Scaccetti, 192 N.J. 256 (2007).


I dissent because the majority has transformed the shock-the-judicial-conscience standard -- formerly an objective test to be applied de novo by this Court -- into a subjective test, allowing a trial judge to overthrow a jury’s verdict based on the judge’s personal experiences as a trial attorney.  Moreover, the majority defers to the judge’s comparisons to other cases that either were not sufficiently similar to the present case or were inadequately detailed on the record to allow for a fair comparison.


I dissent because, under the banner of the judge’s “feel of the case,” the majority has allowed the judge’s courtroom observations of Mrs. He, in assessing the degree of her pain and suffering, to trump those of the jury whose ring-side seat placed it in a position to render its own judgment.  Because the conclusions the judge drew from his observations are directly contradicted by evidence that the jury believed, the majority should defer to the trier of fact -- the jury -- not the judge.


A rational system of justice requires a judicial role in reviewing jury verdicts; nevertheless, “the authority to set aside damages awards on grounds of excessiveness is limited.” Jastram v. Kruse, 197 N.J. 216 (2008).  The authors of our constitutional charters placed in the hands of the jury -- not a judge -- the power to decide civil disputes, great and small. See N.J. Const. art. I, ¶ 9 (“The right of trial by jury shall remain inviolate.”)  


Therefore, a jury’s verdict in a civil case, including an award of damages, is entitled to great deference by a reviewing court. In determining just compensation for an accident victim, a jury must be given wide latitude.  Baxter v. Fairmont Food Co., 74 N.J. 588 (1977).  That is particularly so in rendering an award of damages for pain and suffering because “there is no neat formula for translating pain and suffering into monetary compensation.”  Johnson v. Scaccetti, 192 N.J. 256 (2007).  So long as a damages award is “within the range of permissible jury decision[s],” Baxter, supra, 74 N.J. at 604 -- that is, a rational jury could have returned such an award, Jastram, supra, 197 N.J. at 235 -- then the award must not be disturbed.  Thus, a “judge may not substitute his judgment for that of the jury merely because he would have reached the opposite conclusion.” Baxter, supra, 74 N.J. at 598.

Judicial deference also requires that, in deciding whether to grant a remittitur, the court view the evidence in the light most favorable to the plaintiff.  Johnson, supra.  So long as the evidence viewed in that light supports a damages award that could have been reached by a rational jury, a court is obliged to respect the jury’s judgment.  Jastram, supra, 197 N.J. at 231, 235.


The majority erred by not adhering to the basic principle of remittitur jurisprudence that a jury’s damages award is evaluated by viewing “the evidence in the light most favorable to the plaintiff.”  In that favorable light, Mrs. He appears in 2003 as a healthy and happily married woman, rearing two children and caring for her immigrant Chinese parents while gainfully employed as a housekeeper at a New York hotel.  Mrs. He was knocked unconscious and awoke in severe pain in her wrecked car.  She suffered five herniated discs in her neck and back, which were compressing nerves and causing diminished strength and motion in her arms.  Perhaps even more significantly, the herniated discs have left her in a permanent and chronic condition of pain.  She endured a series of failed treatments, including cortisone injections to her spinal area that caused her to sweat profusely and her leg to swell.   She can no longer work, maintain her home, shop, care for her parents, have intimate relations with her husband, engage in routine activities with her children (such as ride a bicycle), or do other everyday tasks that were essential to her role as a mother and wife.  All the while pain is her constant companion and will be for the rest of her life.  The limitations placed on Mrs. He, including the inability to care for her aged parents, have made her feel “useless” as a human being.


The trial judge’s stated reasons for remitting Mrs. He’s pain-and-suffering award to $200,000 clearly show that he did not view all the evidence in the light most favorable to plaintiff.  Instead, he concentrated on weaknesses he perceived in Mrs. He’s case, an approach not consistent with a deferential standard of review.


Moreover, rather than focusing on plaintiffs’ expert’s ultimate conclusion that the disc herniations were the proximate cause of Mrs. He’s weakened condition and permanent suffering, the trial judge gave emphasis to her pre-existing degenerative disc disease. Also, instead of highlighting the extent and severity of Mrs. He’s injuries, the trial judge highlighted some mundane things she could still do: care for herself, perform light cleaning, and drive a car.


All in all, the trial judge did not view the evidence in the light most favorable to plaintiffs as required under our remittitur jurisprudence.


A judge’s “feel of the case” should not be the basis for overthrowing a jury’s credibility determinations and findings of fact.  Had the judge applied the most-favorable-evidence standard, he would have recognized that, at trial, Mrs. He was taking a powerful, narcotic pain medication.  That evidence alone should have provided a sufficient explanation for the judge’s failure to discern “outward signs of pain” in the courtroom.  Moreover, the jury had a clear view of Mrs. He through days of trial.  As we noted in Baxter, supra, the judge’s “feel of the case” based on courtroom observations of a plaintiff is entitled to minimal weight, when the jury has had an “equal opportunity” to observe the plaintiff.

Certainly, a judge’s “feel of the case” is entitled to some weight. But when the judge’s observations are directly contradicted by evidence that the jury apparently believed, an appellate court should not reflexively defer to the invocation of “the feel of the case,” as the majority did here.


When a reviewing court considers whether a particular damages award shocks the judicial conscience, the test -- however difficult to apply -- must be an objective one. The shock-the-conscience standard does not depend on the unique personal experiences of the particular judge who is presiding over the case.  A judge’s unspecified personal experiences -- even as a certified civil trial attorney -- cannot serve as the basis for a remittitur.  If that is the new governing standard, then the members of this Court, who review de novo the propriety of the remittitur, would be able to substitute their own personal experiences in private practice and on the bench in determining whether the damages award shocks their personal judicial consciences.


It is not the judge’s personal conscience but the judicial conscience that matters. Thus only when the damages award “is so clearly disproportionate to the injury,” so “wide of the mark,” so “pervaded by a sense of wrongness,” that it “shock[s] the judicial conscience,” should a judge overturn a jury’s damages award. See Johnson, supra, 192 N.J. at 281.


A court granting a remittitur “must articulate its reasons for reducing a damages award by reference to the trial record.” Johnson, supra, 192 N.J. at 281.  The trial judge began by comparing the present case to two other cases.  In the first case, the Appellate Division suggested that the $2,500 award “might be more likely to suggest the verdict was shockingly low, as revealed by the parties’ stipulation that increased the award to nearly $50,000.”  The second case involved a serious ankle injury as opposed to a spinal injury to a plaintiff that was some 13 years older than Mrs. He.  

The six other cases that were compared to this case by the trial judge have little or no value to our discussion.  The judge was “provided with limited factual details” about those cases by defendant.  From those cases, we can glean the general nature of the injuries, but know nothing about the impact of those injuries on the lives of those plaintiffs -- whether the plaintiffs were rendered unemployable, whether they would have to endure a lifetime of pain and suffering, the restrictions on their lives, the degree of loss of enjoyment of life, and much more.  The lack of adequate data about those six cases negates any meaningful comparison to the case of Mrs. He.


Finally, although the trial court alludes to over twenty years as a trial attorney and as a certified trial attorney, the court fails to detail any similar cases handled by the court, before taking the bench, that has any probative value to out inquiry as to whether this verdict shocked the collective conscience of the court as opposed to the conscience of this particular trial judge.


A grossly excessive or grossly inadequate damages award will be obvious in many cases; that is, it will shock the judicial conscience. In such a case, after a judge canvasses the record, viewing the evidence in the light most favorable to the plaintiff, it should be clear that the “verdict is terribly wrong.”  Baxter, supra, 74 N.J. at 598.  


The jury’s awards of $1,000,000 in pain-and-suffering damages to Mrs. He -- however seemingly high -- fall within a permissible range.  The awards are grounded in the evidence and could have been reached by a rational jury.  The majority did not independently determine for itself -- de novo -- whether the damages awards were manifestly excessive, that is, shocked the judicial conscience.  Instead, turning the standard of review on its head, the majority determines that there was in “this record ample support for the trial court’s order.”  
A review of the evidence in the light most favorable to plaintiffs shows that the damages awards were not grossly excessive, not pervaded by such a sense of wrongness that they shock the judicial conscience. The awards do not constitute a manifest miscarriage of justice necessitating a new trial or a remittitur. I would affirm the Appellate Division, which overturned the trial judge’s remittitur and reinstated the damages awarded by the jury. I therefore respectfully dissent.

